MtPA
AUDIT REPORT 2011/020
Complaint by the Birzebbuga Local Council concerning the enforcement of
conditions imposed with development permit PA 7189/07: Upgrading of vessel
manoeuvering area including dredging of fairway and construction of slope protection
berm to retain Pretty Bay sand.
An investigation was carried out in terms in terms of Section 17C of the
Development Planning Act.
Facts
The Malta Freeport Terminals Ltd submitted an application on 26 November 2008 for the
"upgrading of vessel manoeuvering area including dredging of fairway and construction
of slope protection berm to retain Pretty Bay sand" (PA 7189/07). The application had
been subject to an outline development permit, PA 3368/06.
In the assessment of the application the MEPA consulted the Malta Maritime Authority
and the Manager, Health Inspectors' Office about the application. On 11 February 2008
the Department for Environmental Health (Port Health Services) replied, stating they had
no objection to the proposed works provided "that works are not carried out in the
official bathing season".
The Development Planning Application report was concluded on 15 December 2008 with
a recommendation for approval subject to conditions. The MEPA Board approved the
application on 26 February 2009.
Condition 5 hi the permit reads:
The following condition is imposed by the Department of Public Health:
a) The works shall not be carried out in the official bathing season.
b) The applicant shall consult Department of Public Health during the
construction phase of the development hereby approved, to ensure that the
development is carried out in conformity with the conditions imposed by the
Department of Public Health.
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Complaint
In an e-mail to the Audit Office dated 7 June 2011, the complainant stated
May I draw to your attention to MEPA Permit 07189/07 Upgrading of vessel
maneuvering area including dredging of fairway and construction of slope
protection berm to retain Pretty Bay sand issued on the 14th of October 2009 and
specifically to condition 5a which states that:
•

The works shall not be carried out in the official bathing season.
This condition has been included in the permit as a condition imposed by the
Department of Public Health.
After having received Notice to Mariners 34 and 39/2011 attached hereto which
states that the dredging works are to be carried out at Freeport area we have
informed Mr. Austin Walker - MEPA Chairman (letter attached) so that he
ensures that in conformity with permit 07189/07 no dredging works are carried
out at Malta Freeport during the official bathing season.
Today, since no answer to our letter have been received we have called Mr. Omar
Mizzi, MEPA Senior Enforcement Officer that is following this MEPA Permit, and
have been informed that the Department of Public Health has changed this
condition (5a) and Ms. Miriam Grech, Department of Public Health, has
forwarded to Mr. Mizzi the new conditions to the MEPA permit.
This condition could not be changed without the procedure stipulated by MEPA
and hence, the Birzebbuga Local Council would like you to investigate the case.

Comments
On receipt of the complaint the Audit Office requested the advice of the Chairman and
the Chief Executive Officer on the matter. A copy of a letter sent to the Birzebbuga Local
Council, dated 13 June 2011 was sent in reply. The letter, after reproducing condition 5 in
the permit, concluded by stating:
Din il-kundizzjoni kienet imposta mid-Dipartiment imsemmi u huwa obbligu ta'
dan id-Dipartiment lijara li l-kundizzjoni tkun segwita. Bhalissa ma hemm l-ebda
applikazzjoni pendent! ma' I-A wtorita biex din il-kundizzjoni tinbidel.

It is clear from the above that the MEPA considers that condition 5 in the permit is
applicable and an application in accordance with the provisions of the Environment and
Development Planning Act has to be submitted to the MEPA for this condition to be
removed or amended.
However, it is the duty of the MEPA to ensure that the Health Authorities, who requested
the condition in the first place, ensure that the developer complies with this condition. If

he fails to do so, then the MEPA has to take enforcement action as required by the
provisions of the Act.
Conclusions and recommendations
1. It is confirmed that condition 5 in development permit PA 7189/07 is applicable and
this condition may only be amended or removed by a formal development application.
2. While it is primarily the duty of the Health Authorities to ensure compliance with
condition 5 of the permit, the MEPA should take enforcement action against the
developer if he fails to abide by any condition in the permit as the permit was issued by
the MEPA and not the health authorities.
MEPA's reaction to preliminary report
A preliminary version of this report was sent to the Chairman, MEPA for his comments,
hi his reply the Chairman had no comments to make on the contents of the report but
enclosed a copy of the letter sent to the Birzebbuga Local Council.
The report is therefore being published without any alterations.
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